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DETAILED ACTION

Claim Rejections - 35 USC § 103

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all

obviousness rejections set forth in this Office action:

(a) A patent may not be obtained though the invention is not identically disclosed or described as set

forth in section 102 of this title, if the differences between the subject matter sought to be patented and
the prior art are such that the subject matter as a whole would have been obvious at the time the

invention was made to a person having ordinary skill in the art to which said subject matter pertains.

Patentability shall not be negatived by the manner in which the invention was made.

2. Claims 1-3, 6, 8, 9, 18, and 20 are rejected under 35 U.S.C. 103(a) as being

unpatentable over Dillingham (US 6,012,870) in view of Clutter et al (US

5,977,730).

Regarding claim 1 , Dillingham discloses a pavement repair system comprising:

• a vehicle, disclosed in column 3, lines 2-6,

• a hopper on the vehicle, seen as mixing chamber (21 ),

• at least one flameless heating element, seen as electric immersion heater

(59) (Col 4, lines 8-9), the heating element operable to maintain aggregate

material in the hopper within a selected temperature range; and

• an on board generator disposed on the vehicle, seen as the 6000 watt on

board generator that supplies electricity to power heater (59) (Col 4, lines

10-12), powered by the vehicle and operable to provide power to the at

least one flameless heating element during vehicle operation.

Dillingham fails to disclose aggregate materials, because Dillingham discloses
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that the new materials which are preferred for use in the method do not generally

require mixing stone aggregate with an asphaltic binder in the mixing chamber (Col 2,

lines 39-41 ). Yet it would have been obvious to one having ordinary skill in the art at the

time the invention was made to modify the system of Dillingham so that the heating

element is operable to maintain aggregate material, since the claim language as written

merely requires the heating element to be capable of maintaining aggregate in the

hopper within a selected temperature, which the heating element of Dillingham is

entirely capable of doing, and furthermore, Dillingham states in column 2, lines 39-41

that aggregate is not generally required, which leaves the possibility that it may be used

even though it is not necessary.

Dillingham also fails to disclose the on-board generator as being hydraulically

driven. Clutter teaches a prime mover (10) having a direct current electrical generator

(22) driven by the engine (20), generator (22) preferably being hydraulically driven (Col

6, lines 3-9). Clutter discloses that the armature (60) of the generator (22) is connected

to a hydraulic motor powered by a constant flow of hydraulic fluid from a hydraulic pump

driven by an engine (20,24) of the prime mover (10) (Col 8, lines 3-10). It would have

been obvious to one having ordinary skill in the art at the time the invention was made

to modify the on board generator of Dillingham to be hydraulically driven as taught by

Clutter, since Clutter states in column 6, lines 6-9 that the generator can be driven

through a belt-drive or similar connection but preferably is hydraulically driven, and

states in column 5, lines 1-5 the advantage of a smooth flow of hydraulic fluid.

Regarding claim 2, Dillingham discloses an electric heater (59).
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Regarding claim 3, Dillingham discloses that heater (59) is an electric immersion

heater in column 4, lines 8-9.

Regarding claim 8, Dillingham discloses commercially available temperature

gages (82, 84 in Fig. 7) used to constantly monitor the temperature of the heat chamber

and mixer chamber (Col 4, lines 12-14).

Regarding claim 9, the mixing chamber (21) is an enclosed cylinder, which can

be viewed as an air jacket.

Regarding claim 18, Dillingham discloses the limitations of the claimed invention

as discussed in regards to claims 1 and 9 above.

Dillingham fails to disclose aggregate materials, because Dillingham discloses

that the new materials which are preferred for use in the method do not generally

require mixing stone aggregate with an asphaltic binder in the mixing chamber (Col 2,

lines 39-41 ). Yet it would have been obvious to one having ordinary skill in the art at the

time the invention was made to modify the system of Dillingham so that the heating

element is operable to maintain aggregate material, since the claim language as written

merely requires the heating element to be capable of maintaining aggregate in the

hopper within a selected temperature, which the heating element of Dillingham is

entirely capable of doing, and furthermore, Dillingham states in column 2, lines 39-41

that aggregate is not generally required, which leaves the possibility that it may be used

even though it is not necessary.

Dillingham also fails to disclose the on-board generator as being hydraulically

driven. Clutter teaches a prime mover (10) having a direct current electrical generator
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(22) driven by the engine (20), generator (22) preferably being hydraulically driven (Col

6, lines 3-9). Clutter discloses that the armature (60) of the generator (22) is connected

to a hydraulic motor powered by a constant flow of hydraulic fluid from a hydraulic pump

driven by an engine (20,24) of the prime mover (10) (Col 8, lines 3-10). It would have

been obvious to one having ordinary skill in the art at the time the invention was made

to modify the on board generator of Dillingham to be hydraulically driven as taught by

Clutter, since Clutter states in column 6, lines 6-9 that the generator can be driven

through a belt-drive or similar connection but preferably is hydraulically driven, and

states in column 5, lines 1-5 the advantage of a smooth flow of hydraulic fluid.

Regarding claims 6 and 20, Dillingham fails to disclose the maintaining the

aggregate materials within the hopper between 250-350 or 275-300 degrees

Fahrenheit. But Dillingham does disclose that commercially available temperature

gages (82, 84 in Fig. 7) are used to constantly monitor the temperature of the heat

chamber and mixer chamber (Col 4, lines 12-15). It would have been obvious to one

having ordinary skill in the art at the time the invention was made to modify the

temperature of the mixing chamber in Dillingham so that materials are maintained

between 250-350 or 275-300 degrees Fahrenheit, since Dillingham discloses in column

4, lines 12-15 that commercially available temperature gages are used to constantly

monitor the temperature of the heat chamber and mixer chamber, and furthermore,

asphalt is heated to a desired temperature based on the application, materials, etc.
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3. Claims 4, 5, and 7 are rejected under 35 U.S.C. 103(a) as being unpatentable

over Dillingham (US 6,012,870) and Clutter et al (US 5,977,730) as applied to claim

1, and further in view of Dillingham (US 5,988,935).

Regarding claim 4, Dillingham *870 fails to disclose two heating elements.

Dillingham '870 just discloses the one heating element (59). Dillingham '935 teaches

two electric heating elements (25, 27) seen in Fig. 3 as disposed within an air jacket

proximate the hopper above. It would have been obvious to one having ordinary skill in

the art at the time the invention was made to modify the single electric heating element

of Dillingham '870 to comprise two electric heating elements disposed within an air

jacket proximate the hopper as taught by Dillingham '935, since Dillingham '935 states

in column 6 lines 24-33 that the hopper compartment can be heated more economically

with a dry radiant heat source, and thereby having two such heat sources improves the

efficiency and economy of the heating process.

Regarding claim 5, Dillingham discloses a 54.75 kw heater in column 4, line 9.

Regarding claim 7, Dillingham '870 fails to disclose a first and second heating

element, and maintaining the aggregate materials temperature between 275-300

degrees Fahrenheit. But Dillingham '870 does disclose that commercially available

temperature gages (82, 84 in Fig. 7) are used to constantly monitor the temperature of

the heat chamber and mixer chamber (Col 4, lines 12-15). Dillingham '870 just

discloses the one heating element (59). Dillingham '935 teaches two electric heating

elements (25, 27) seen in Fig. 3 as disposed within an air jacket proximate the hopper

above, one being adjacent to a first side of the hopper and the other adjacent a second
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side of the hopper in Fig. 3. It would have been obvious to one having ordinary skill in

the art at the time the invention was made to modify the single electric heating element

of Dillingham '870 to comprise two electric heating elements disposed within an air

jacket proximate the hopper as taught by Dillingham *935, since Dillingham '935 states

in column 6 lines 24-33 that the hopper compartment can be heated more economically

with a dry radiant heat source, and thereby having two such heat sources improves the

efficiency and economy of the heating process. It would also have been obvious to one

having ordinary skill in the art at the time the invention was made to modify the

temperature of the mixing chamber in Dillingham '870 to be maintained so that the

materials are between 275-350 degrees Fahrenheit, since Dillingham discloses in

column 4, lines 12-15 that commercially available temperature gages are used to

constantly monitor the temperature of the heat chamber and mixer chamber, and

furthennore, asphalt is heated to a desired temperature based on the application,

materials, etc.

4. Claims 10 and 11 are rejected under 35 U.S.C. 103(a) as being unpatentable

over Dillingham (US 6,012,870) and Clutter et al (US 5,977,730) as applied to claim

1, and further in view of Kleiger (US 5,419,654).

Regarding claim 10, Dillingham fails to disclose alternate powering by an extemal

power source. Kleiger teaches auxiliary means in the form of electrical heating

elements inserted into opposing ends of a heating tube for coupling with extemal

powers such as a 110 V AC source (Col 2, lines 15-18). It would also have been

obvious to one having ordinary skill in the art at the time the invention was made to
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modify the heating element of Dillingham to alternately have an external power source

as taught by Kleiger, since an external power source serves as a back-up source of

power in the event the on-board generator fails.

Regarding claim 1 1 , a power cord is well-known for supplying power.

5. Claims 13 and 15-17 are rejected under 35 U.S.C. 103(a) as being

unpatentable over Dillingham (US 6,012,870) and Clutter et al (US 5,977,730) in

view of Kleiger (US 5,419,654).

Regarding claim 13, Dillingham discloses the hopper body, at least one flameless

heating element, and on-board generator powered by a pavement repair vehicle as

discussed in regards to claim 1 above.

Dillingham fails to disclose aggregate materials, because Dillingham discloses

that the new materials which are preferred for use in the method do not generally

require mixing stone aggregate with an asphaltic binder in the mixing chamber (Col 2,

lines 39-41). Yet it would have been obvious to one having ordinary skill in the art at the

time the invention was made to modify the system of Dillingham so that the heating

element is operable to maintain aggregate material, since the claim language as written

merely requires the heating element to be capable of maintaining aggregate in the

hopper within a selected temperature, which the heating element of Dillingham is

entirely capable of doing, and furthermore, Dillingham states in column 2, lines 39-41

that aggregate is not generally required, which leaves the possibility that it may be used

even though it is not necessary.
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Dillingham also fails to disclose the on-board generator as being hydraulically

driven. Clutter teaches a prime mover (10) having a direct current electrical generator

(22) driven by the engine (20), generator (22) preferably being hydraulically driven (Col

6, lines 3-9). Clutter discloses that the armature (60) of the generator (22) is connected

to a hydraulic motor powered by a constant flow of hydraulic fluid from a hydraulic pump

driven by an engine (20,24) of the prime mover (10) (Col 8, lines 3-10). It would have

been obvious to one having ordinary skill in the art at the time the invention was made

to modify the on board generator of Dillingham to be hydraulically driven as taught by

Clutter, since Clutter states in column 6, lines 6-9 that the generator can be driven

through a belt-drive or similar connection but preferably is hydraulically driven, and

states in column 5, lines 1-5 the advantage of a smooth flow of hydraulic fluid.

Dillingham fails to disclose alternate powering by an external power source.

Kleiger teaches auxiliary means in the form of electrical heating elements inserted into

opposing ends of a heating tube for coupling with external powers such as a 1 10 V AC

source (Col 2, lines 1 5-1 8). It would also have been obvious to one having ordinary skill

in the art at the time the invention was made to modify the heating element of

Dillingham to alternately have an external power source as taught by Kleiger, since an

external power source serves as a back-up source of power in the event the on-board

generator fails.

Regarding claim 15, Dillingham discloses that heater (59) is an electric

immersion heater in column 4, lines 8-9.
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Regarding claims 16 and 17, Dillingham fails to disclose tlie maintaining tlie

aggregate materials within the hopper between 250-350 degrees or 275-300 degrees

Fahrenheit. But Dillingham does disclose that commercially available temperature

gages (82, 84 in Fig. 7) are used to constantly monitor the temperature of the heat

chamber and mixer chamber (Col 4, lines 12-1 5). It would have been obvious to one

having ordinary skill in the art at the time the invention was made to modify the

temperature of the mixing chamber in Dillingham to be maintained between 250-350 or

275-300 degrees Fahrenheit, since Dillingham discloses in column 4, lines 12-15 that

commercially available temperature gages are used to constantly monitor the

temperature of the heat chamber and mixer chamber, and furthermore, asphalt is

heated to a desired temperature based on the application, materials, etc.

6. Claim 14 is rejected under 35 U.S.C. 103(a) as being unpatentable over

Dillingham (US 6,012,870), Clutter et al (US 5,977,730), and Kleiger (US 5,419,654)

as applied to claim 13 above, and further in view of Dillingham (US 5,988,935).

Dillingham '870 fails to disclose two heating elements. Dillingham '870 just discloses

the one heating element (59). Dillingham '935 teaches two electric heating elements

(25, 27) seen in Fig. 3 as disposed within an air jacket proximate the hopper above. It

would have been obvious to one having ordinary skill in the art at the time the invention

was made to modify the single electric heating element of Dillingham '870 to comprise

two electric heating elements disposed within an air jacket as taught by Dillingham '935,

since Dillingham '935 states in column 6 lines 24-33 that the hopper compartment can
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be heated more economically with a dry radiant heat source, and thereby having two

such heat sources improves the efficiency and economy of the heating process.

Response to Arguments

7. Applicant's arguments filed 2/9/05 have been fully considered but they are not

persuasive.

Applicant argues that Dillingham fails to specify how the "on board generator" is

powered, or what it is "on board" with respect to. Claim 1 , for example, merely recites

"a hydraulically driven on-board generator disposed on the vehicle, powered by the

vehicle and operable to provide power to the at least one flameless heating element

during vehicle operation." Since Dillingham discloses a portable device mounted on a

trailer or truck, the on-board generator is therefore disposed on the vehicle one way or

another, despite the lack of details in Dillingham as to where exactly it is located, and

capable of being powered by the vehicle.

Applicant has amended the independent claims by the insertion of "aggregate" in

attempt to distinguish from Dillingham's improvement of an aggregate-free application

system. Yet Dillingham addresses the fact that aggregate is traditionally used, and in

Dillingham's invention, aggregate is no longer generally required (Col 2, lines 39-41).

Therefore, Dillingham envisions that aggregate may be used, though the improvement

is that it is not required. Furthermore, the claim language as written merely requires the

heating element to be capable of maintaining aggregate in the hopper within a selected

temperature, which the heating element of Dillingham is entirely capable of doing,
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With respect to the applicant amending the independent claims to recite that the

generator is hydraulically driven, the arguments are moot in light of the new rejection

using Clutter et a! (US 5.977,730) addressing this limitation.

Conclusion

8. Applicant's amendment necessitated the new grounds of rejection presented in

this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37

CFR 1.136(a).

A shortened statutory period for reply to this final action is set to expire THREE

MONTHS from the mailing date of this action. In the event a first reply is filed within

TWO MONTHS of the mailing date of this final action and the advisory action is not

mailed until after the end of the THREE-MONTH shortened statutory period, then the

shortened statutory period will expire on the date the advisory action is mailed, and any

extension fee pursuant to 37 CFR 1 .1 36(a) will be calculated from the mailing date of

the advisory action. In no event, however, will the statutory period for reply expire later

than SIX MONTHS from the date of this final action.
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Any inquiry concerning this communication or earlier communications from the

examiner should be directed to Alexandra Pechhold whose telephone number is (703)

305-0870. The examiner can normally be reached on Mon-Thurs. from 8:00am to

5:30pm and alternating Fridays from 8:00am to 4:30pm.

If attempts to reach the examiner by telephone are unsuccessful, the examiner's

supervisor, Thomas B. Will, can be reached on (703)308-3870. The fax phone number
for this Group is (703) 872-9306.

Any inquiry of a general nature or relating to the status of this application or

proceeding should be directed to the Group receptionist whose telephone number is

(703)308-1113. y

ervisory Patent Examiner
Group 3600
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4/12/05


